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ICWA Training Learning
Objectives

+ The ability to understand and apply the Indian Child Welfare Act
Federal Regulations and Guidelines
+ Application/Verification
+ Emergency Removal
+ Notice
+ Jurisdiction
+ Preferred Placement
+ Active Efforts.
+ Engage in best practices when providing services to Indian
Families.

+ Understand and learn ways to work with the Tribal programs and

entities on and off the reservation.
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Definition of an /ndian Child

An Indian child means any unmarried person who is
under age 18 and either:
1) Is a member or citizen of an Indian Tribe; or
2) Is eligible for membership or citizenship in an
Indian Tribe AND is the biological child of a
member/citizen of an Indian Tribe.

* The child is a ward of a Tribal court.
* The parent or the child possess a Tribal
Identification card or document.
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ICWA Applies to...

+ ICWA applies whenever an Indian child is the subject of:

+ A child-custody proceeding:
+ When there is a need for out-of-home placement of the child, including
+ Pre-adoptive placements
+ Adoptive placements
+ Termination of parental rights and
+ Emergency proceedings.

ICWA also applies to voluntary proceedings in which a placement
determination is being made, status offence cases in which there is

a need for out of home placement and dual status cases (when §23.103
there is delinquency due to deprivation).

ICWA does NOT Apply to

{ * Divorce Proceedings in which
y | custody is being disputed.
] Juvenile Delinquency Proceedings
(if the primary reason for out of «'
\\ home placement does not include
\ a deprivation issue and the crime A
- would be a crime if committed as \
anadult.) |

* Cases under Tribal Jurisdiction

Which of these factors may NOT be Fectors Surrounding;
considered when determining the ' YOU GOT IT! _
application of ICWA?

Factors Surrounding

' Yup!

' RIGHT ON!

' YAY!

Factors Surrounding

Factors Surrounding

§23.103
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TRIBES

Tribes, as sovereign governments, have
the exclusive authority to determine their
political citizenship and their eligibility
requirements. A Tribe is, therefore, the
authoritative and best source of

irmatio reguilig he i o Verification of
(or member) of that Tribe and who is s X
eligible for citizenship of that Tribe. Citizens h i p
Thus, the rule defers to Tribes in making
such determinations and makes clear that
a court may not substitute its own
determination for that of a Tribe
regarding a child's citizenship or eligibility
for citizenship in a Tribe.

10

QUESTION
§ 23.109 How
The identified tribe is the designated should a State
tribe for ICWA provisions. court determine
an Indian child’s
Tribe when the
child may be a
member or

Affiliated with more than The Tribe a child s a citizen of is the
one, but an enrolled citizen designated Tribe for ICWA provision.
of one Tribe.

eligible for
membership in
more than one
Tribe?

!
" The Tribes must be given some time
1o determine who shall be the
designated tribe.

11

Diligent Information Gathering

¥ Genograms or ancestry/family charts for both parents;

v All known names of BOTH parents (maiden, married and former names or
aliases), including possible alternative spellings;

¥ Current and former addresses of the child’s parents and any extended
family;

v Birthdates and places of birth (and death, if applicable) of BOTH parents;

¥ All known Tribal affiliations (or Indian ancestry if Tribal affiliation not known)
for individuals listed on the ancestry/family charts; and

v The add for the domicile and resid of the child, his or her parents,

or the Indian custodian and whether this is on an Indian reservation or in an

Alaska Native Village.

§ 23.108

12
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Spirit  Standing  TMBCI
Lake Rock

#of o »m'
Tribal | ~16,000 | ~7,500 | ~15,000 ~34,000
Citizens.
#of Emall:
Inquiries. srstiows@standingrock.org
Bof |
Active | 120 80 125 400 s
Cases. ‘marilynp@tmewts.net

Tribal Information and Resources

QUESTION

What responsibility

does the worker have ¢

in verifying tribal File an application for INCORRECT

citizenship? citizenship on behalf of Ow the nght
the child. e

Contact the target tribe to
determine citizenship. (RSl L
requirements and e
procedures Wossites'
Send as much familial CORRECT
Does ICWA
Apply?

0-0

information as possible Mere is the description ares. Add

: Vour text hece, Add more
to target Tribe. Iorsmition

Immediate @@rmr &
Informal Notice e

ND ICWA Inquiry
& Case Status

Form ~
To access the form and ND é—:’:—- —————=
Tribal Information Click Here _

15
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Questions

Harmony Bercier, MA
ND ICWA Implementation Partnership Grant

16

| -

Emergency Proceedings

for Emergency Removals

and
y court action

emergency placement of

an Indian child

ry to prevent
ding




2022

Danger

| Threshold for removal

* Typical considerations to find imminent danger
include:

circumstances in which the child is immediately threatened
with harm,” including when there is an immediate threat to
the safety of the child,

when a young child is left without care or adequate
supervision, or

where there is evidence of serious ongoing abuse, and reaso!
to fear imminent recurrence.

Necessary

No

imminent

Standards

Make a finding on the record that the emergency removal o
§23.443 (b)(1) nak ding on the record that the emergency al or
w2, placement is necessary to prevent imminent physical damage or

harm to the child,

= Promptiy hold a hearing on whether the emergency removal or
§23.113 (b) (2) placement continues to be necessary whenever new information
indicates that the emergency has ended; and

At any court hearing during the e

423113 (b)(3), whether the eme emoval or placement is no longer necessary

to prevent imminent physical damage or harm to the child.

ergency proceeding, determine

Immediately terminate (or ensure that the

§23.113 (h! (4! terminates)

removal or placement is no longer necessary to prevent imminent
physical damage or harm to the child

y immediately
g once the court or agency
determine that the emergency
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of Emergency Proceedings

(c) An emergency proceeding can be terminated by
one or more of the following actions:

(1) Initiation of a child-custody proceeding subject to the
provisions of ICWA;

(2) Transfer of the child to the jurisdiction of the appropriate
Indian Tribe; or

(3) Restoring the child to the parent or Indian custodian.

Standards for Emergency Proceedings

..(e) An emergency
S| proceeding
regarding an Indian
child should not be
continued for more

than unless
' ! the court makes the

following

determinations:

Emergency Placements
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Reasonable Efforts

Unconditional Positive
Regard

Unconditional Positive

State Case Management

Seek input and
engagement
from the tribe
pertaining to
Placement and
Active Efforts.

Tribal Affiliation




More information?

harmony.bercier@und.edu

mplementation
rant

2 T E=OFrn - DTICEe
VUL FUIilidl INULIGE

ICWA Notice
Regulations
and Guidelines

ND ICWA Implementation
Partnership Grant

29

When ic Formo:= ice Reao T-Y b’ d
VWG 1o FUIIdl INULILE NTHUYUITTCW -

“*Any Involuntary
Foster Care
Proceeding; or

**Any Termination of
Parental Rights
Proceeding.

30

2022
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Who is Notice sent to?

ICWA Recommended Notice

How must Notice be Sent?

Notice of all child custody proceedings
must be sent to all Relevant Parties by
way of Registered or Certified Mail,
return receipt requested.

Best practice and ND State Policy dictate
that Informal Notice be made
immediately - at the first threat of
removal.

This applies to In-Home services as well
as CPS involvement.

-\

2022
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Who Sends Notice?

Official (registered or
certified) Notice is sent by
the party seeking a foster
care placement of, or
termination of parental
rights to an Indian child.
What are the Noticing
practices in your county?

What to do when ascertaining identity or location of
parents, Indian Custodians or the Tribe is an issue?
* The official Notices in such cases must be sent
to the appropriate Bureau of Indian Affairs
Regional Director.
* Regional Offices Information .

Timing of Notice

No child-custody proceeding for foster-care placement or termination of
parental rights (other than emergency proceedings) may be held until:

* 10 days after each Parent or Indian Custodian (or
Secretary where the Parent or Indian custodian is
unknown) AND the Child’s Tribe has received notice.

Or up to 30 days after the Parent, Indian custodian and the
Child’s Tribe has received notice, if the Parent, Indian
custodian or Child’s Tribe has requested up to 20
additional days.

2022
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T the Tribe Does NOT Respond?

**ICWA requires Notice
of each involuntary
proceeding,
regardless of Tribal
response.

§23.11 & § 23.111

ICWA: The Gold Standard

ND&ZWA Implementation Partnership Grant

13



Jurisdiction

Exclusive TribalJurisdiction:

1. The Indian Child resides oris domiciled on Tribal Lands.
Case Management: Determine residence and domicile of
the family (length of time away and intent to return).

2. The Child is a ward'of a tribal court.

Case Management: Contacttribal court to determine
whether they are a ward of the court.

If either of these applies the case must be officially
transferred to the appropriate tribal court. All information
relevant to the proceeding must be sent.

Domicile

(1) For a parent or Indian
custodian, the place at which a
person has been physically present
and that the person regards as
home; a person’s true, fixed,
principal, and permanent home, to
which that person intends to return
and remain indefinitely even
though the person may be
currently residing elsewhere.

(2) For an Indian child, the domicile
of the Indian child’s parents or
Indian custodian or guardian. In the
case of an Indian child whose
parents are not married to each
other, the domicile of the Indian
child’s custodial parent.

ferring Jurisdictio

The Tribe, the Parent, or the A transfer can be requested at all
Indian Custodian can request a proceedings: emergency, foster care,
proceeding to be transferred to termination, or any proceeding in

e between.
Tribal court.

2022
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sfer willNOT occur if:

Either parent objects to Tribal Court decides to “Good Cause” is
the transfer. not assume jurisdiction. determined to exist. State
Court can deny transfer.

Petitioning for Good Cause

The party opposing the
transfer and petitioning
for “good cause” bears the
burden of establishing
such a case in a clear and
convincing way.

Use of “good cause:
should be limited.

O . B

What it is NOT

Tribal or Parental request to State for Tribe to assume Jurisdiction

@ A case is at an advanced stage. Provided Notice was received late.
A lack of a request for transfer in prior proceedings.

- The transfer will affect the placement of the child.

The child’s existing cultural connections with the tribe or the

reservation.

Socioeconomic conditions or any negative perception of Tribal or
BIA social services or judicial systems.

O . B

15



If transfer
Child Case Manager to ensure a smooth

transition
In a timely manner transfe
information to the Tribe

VAT GRGERT]E]

all documents and

Yes [ Domicile or Resides on |
Reservation J
No
Yes Ward of Tribal
Court
No

State Court
Jurisdiction

2 Request to Transfer From:
Tribal Court
| |

ucisdiction
T Tndian

Parent
|
/ Good Cause
(NOT to Transfer)

Tribe

Parent Veto |-

No
Aribal Court

Accepts

Custodian

Good Cause Absent k= \G‘ood Cause Present
/" State Court 4

Junsdiction

Jurisdiction No

2022
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We are happy to help you!

? Comments?

16
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Preferred
Placements

2016 ICWA Regulations and Guidelines

49

Does the ICWA identified Tribe have an
established order of Preference?

*Must Follow
Tribes Order

eMust follow
NO ICWA'’s Order

50

Tribe Directed
A foster home that is licensed, approved, or
specified by the Indian child’s Tribe;

Indian
An Indian foster home licensed or approved by an

ICWA Preferred Placements: Foster Care & Pre-Adoptive
authorized non-Indian licensing authority; or

Family
/O\)\ \\ Special Needs

Amember of the Indian child’s extended family;
l . An institution for children approved by an Indian Tribe or
operated by an Indian organization which has a program
* .. suitable to meet the child's needs.

17



ICWA Preferred Placement

Least Restrictive Setting

Family

Most approximates a
family, taking into
consideration sibling
attachment;

Special
Needs

Allows the Indian
child's special needs
(if any) to be met;
and

Proximity

Is in reasonable
proximity to the
Indian child’s home,
extended family, or
siblings.

52

ICWA Preferred Placements: Adoption

A member of the Child’s extended family;

Other members of the Indian Child’s
Tribe; or

Other Indian families.

§ Contactall 3 Contact 5 Diligent
£ known = Tribe (all) H follow up
© Members for 3 with all
(Inquire assistance potential
about in
A\ Shitione | identiying. RESSEIE |

D [ S pllcommh): placements [ > | &

54

2022
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Departing from Placement Preferences: Good Cause

1. Parent Request 2. Child Request
o pacity %
the order of preference; made;
3. Sibling Attachment 4. Child’s Needs
The presence of a sibling attachment that can be P ttecntony oo it e
maintained only through a particular placement: hlnmm,um“wu*hm
5. Unavailability five;
For purposes of lysis lacement
or with

Departing from Placement Preferences: Limits

» A placement may not depart from the
preferences based on the socioeconomic

status of any placement relative to another
placement.

¢ A placement may not depart from the
4 preferences based solely on ordinary
Bonding bonding or attachment that flowed from
time spent in a non-preferred placement

that was made in violation of ICWA.

56

Adjudication: Standard of Evidence

« Clear and Convining Evidence
*QEW Testimony that supports the decision

* Evidence Beyond a Reasonable Doubt
*QEW Testimony that supports the decision

[ Without « Couse P Cannor Conside the In FC or TPR e |

abuse, or nonconforming social behavior

57

2022
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QEW Testimony

* They testify to:
* Whether or not the continued parental/custodian custody is likely to result in serious
emotional or physical damage to the child.
* Prevailing social and cultural standards of the Child’s Tribe.
* The application of foster care and adoptive placement standards (diligent search)
* Whether or not Active Efforts were sufficient in to in or reunify
the family.

* They Testify at
* Any Proceeding involving making a decision to place an Indian child
in an out-of-home placement.
* Involuntary Foster Care
* Involuntary Termination of Parental Rights

58

Questions?

59

woan |
"

,ﬂ Active Efforts | \Wﬁ
ol BN

P

¥
"

60

2022
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IF PEOPLE
LIKE YOU What is your Number
THEY WILL LISTEN TO YOU, One Active Effort?
BUT IF THEY Build
TRUST YOU, o
THEY’LL DO BUSINESS g
WITH YOU. Maintain

~ZIG ZIGLAR a
Trusting Relationship

61

Therapeutic Alliance

Rapport building - demonstrating care and concern

Active listening and acknowledgement of family circumstances

Asking questions until true understanding has been achieved

A non-judgmental environment regardless of circumstances

Client input in case plan

Unconditional motivational support

(ollaborative Behaviors

Awareness of
Providing culturally Sharing all case services and
responsive services related information supports available to
assist the family

Engaging other
meaningful adults to Provide training in
assist in the process performing tasks
of making change

Seek overt
commitment to task
and goals

21



Regulation 23.2
Meaning of Active Efforts

* Active Efforts means affirmative, active, thorough,
and timely efforts intended primarily to maintain or
reunite an Indian child with his or her family...

felir
protectior t unwarranted removal and/c
quick reunification

2 he focu on the quality of the actio

the court record that

65

Effective Efforts

Active Efforts

Active
Efforts

Thorough Efforts

66

2022
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CPS Active Eiforts

What active Efforts should be applied when an emergency removal happens?

« Is there is anyone the parent(s) can identify to take their children.

* Involve the tribe, as soon as there is reason to know.

* Complete genogram with family at offset to identify kin and supports.

« Connect with culturally relevant services to prevent removal — active
efforts start before custody.

* Remember parents cannot opt out of ICWA.

« Continual assessment of the family to provide reunification as soon as
imminent/impending danger or risk has been eliminated.

67

State and Tribal Case Management (ICWA SA or Authorized
Representative (IFP and/or QEW)
* Helping families together
* ICWA Gold Standard for managing Child Welfare cases
« Identify Tribal resources the family can access
* Communicate on status and progress of the family
* Keep an up-to-date list of tribal services
Keep up to date list of county services
Communicate about and troubleshoot alternative
services for the family

* Who can help with social and

\_j v VvV VvV W W cultural provision of services
A W A 2u % 2 a s % N

Extended Family
Family Friends
Tribal Leadership
Tribal Elders
Spiritual Leaders

Tribal programs
Tribal Social Services

Tribal ICWA Service Agent
Tribal Liaisons

Qualified Expert Witnesses
Local Families and Programs
ICWA Family Preservationist
(where available)

69

2022
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Active Effort Focus Areas

1) Acomprehensive assessment with a clear 6)
focus on maintaining or reunifying the 7
family. )

2) Identifying appropriate services and barriers.

3)  Working with tribal representatives to 8)
provide services and support.

4) Diligently searching for extended family and 9)
identifying in what ways support can be

offered to the family.
5)  Culturally appropriate family preservation )
strategies. 11)

A

/

R

2
|
’\L\(

Keeping siblings together or in contact.
Considering safety, visitation must be
frequent and occur in the most natural
setting possible.

Frequent monitoring of progress and
participation in services.

Ensure the family has access to and is
utilizing all local services.

Think outside of the box!!

Post reunification services and
monitoring.

72

2022
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Example

Conducti 'O NS
0ne Indian child’s family, with a focus on
M

IAINTENANCE OR SAFE
REUNIFICATION as the most
desirable goal;

\ Safety Assessment was completed with the
Al aspects of the lmnll\ were
considered includix
affiliation with the -nr'l‘nbe 'l‘he Tribe
fied on 3-4-13 and responded

ing their motion to intervene. All
things considered, the Safety Assessment
ide!

ified two areas that are in need of
prove nt: Area 7 Condition of the home
and Area 9 Caregiver's parenting skills.

73

Example

, Identifying appropriate services and
Two helping the parents to OVERCOME

BARRIERS, including actively
assisting the parents in obtaining
such se es;

Service Required: Increase Income

Service Provider: Career counseling at
Career Services Center.

Service: Career testing a
118 ne writing assistance and
.

e: 10/02/17

Transportation to appointment:
I ) 1. Client was given a bus pass.
2. Remembering the appoint

1 Utilized the client’s smart ph
reminder.

ent:
tosetupa

74

Examnle Ident if,vinn:. notifying, and inviting

anee. representative the Indian child’s
TRIBE to participate in providing
SUPPORT and SFR‘1( ES to the Indian
child’s family and in child and family team
meetings (perma plmmlml). and
resolu is:
The tribe was notified u llzmz the
TCWA Inquiry form via e-mail
ﬁumh involvement in a si
1 of the
the hom(- Tribe was given pertinent
information and invited to participate
in case management. Tribe has
acknowledged awareness of the family
situation and wishes to continue to be
notified as the case progresses. The
‘Tribe has provided an updated list
including contact information of tribal
services available to the family.

75

2022
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ng to be conducted a
. DILIGENT SEARCH for the Indian
child’s extended family members, and

contacting and consulting with exte!

y members to provide family

re and support for the

v 3 PO
k = J and the Indian child’s pa
/i 5’ o completed with the family.
'~ mprehensive, but not exhaustive
s = list of people identified as supports for the
,.;‘- ¥ children and fam
"8 Renee Flood: Maternal Grandmother
Support offered: Visitation with ¢
1 her home as frequently as possible.
Vine Deloria: Paternal Uncle
) e BB Support offered: Offered to babysit for the

children while Mom attends treatment.

76

Ex,amnle()m‘rillz and employing all available and
YeCe CULTURALLY APPROPRIATE
FAMILY PRESERVATION
strategies and facilitating the use of
remedial and rehabilitative services
provided by the child’s Tribe;

e what services were

Tribal Identified Service: IHS sical and mental health
care.
Service Provided: Doctor appointments were set for all

A i : Both i set for 10/10/19
10:00am with Dr. E. Mertz, Pediatrician

Fre

:00am with Dr. D. Arnez, Pediatrician

Outcome: Lucy and Lucas were both identified to be in need of
ollow up appoi are set

|
for 12

119,

77

Example

Ascertained with family to what extent they were
involved in the traditional practices of their tribe.
Families will have varying levels of involvement for
various reasons. Still provide them with information
as to various culturally relevant services that have

- been identified and can be utilized.

A pow wow is scheduled for New Year's day and the
QEW identified for this

ase is willing to introduce
assist in strengthening

family r Day, a tribal community
ber, who will work with th ly in providing
ing opportunities (sweat lodge).

o

has bee nected with the American Indian

1 ices Center, The families to
explore edu, opportunities and provide access
to smudge and sweet grass.

Five:  Culturally Appropriate Family Preservation

78

2022
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Example

SlX' Taking steps to keep SIBLINGS together
whenever possible;

The children have been placed in separate
homes. Lucy is with her biological father in

Pied . Lucas remained in the local area
his maternal grandmother.

) s\ Regular skype sessions have been scheduled to
\ oceur every other day at 7:30 pm. Lasting for a

X and resides wit

A i of 10 minttes per session, Contact can
n h r at any time w ient for both

s are included.

p.lr(h'\. Records of con l(‘l (h
The children have been placed in separate homes
in the same town.

- - Visits with Mom and Dad will be coordinated
between all parties and the entire family will be
together twice weekly in the comfort of their own
home.

79

Example _

Seven. p'u't'n(s or Indian custodians
NATURAL SETTING possible as well as

Irml home visits of the Indian child during
any period of removal, consistent with the
need to ensure the health, safety, and

welfare of the child;

upervised Visitation is set at three
times per week for two hours per
visit. Home has been in satisfactory
condition and visits will occur in the
children’s home. Visitation will
occur at 4:30 - 6:30 and the family
will eat an evening meal together
with unstructured visitation to
follow.

80

Examnle Identifying community re
luding housing, fin

Elgn[ transportation, mental health, substance

e abuse, and peer support services and

actively assisting the Indian child’s

parents o when appropriate, the child’s
W v

TLIZING and ACCESSING

those resources;

Transportation:
Physical Health:
Mental Health:

? . Substance Issues:

Peer Support:

81
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I! Monitoring PROGRESS and
e PARTICIPATION in services:

Plan reminders are set in electronic calendars for both the case manager and family (children if
applicable).

Progress and participation in identified services are monitored to ensure there are no barriers
preventing progress.

Overall case evaluation occurs at the Bi-weekly home visits and/or phone calls this can be when
the case plan and any additional circumstances can be evaluated and modified if helpful.

Monitoring of progress and participation also occur at a more strategic level in the Child and
Family Team Meetings which occur quarterly o as needed.

Don’t be afraid to switch gears or totally jump on another track!

82

Example

'I'ena Considering ALTERNATIVE WAYS to
2 address the needs of the Indian child’s
parents and, where appropriate, the
family, if the optimum services do not exist
or are not available;

IDEAS??2?
How have you been
creative in your
work?

4

83

Example
Eleven: Providing POST-reunification
services and monitoring.

An in-home Maintenance plan was created with
the family to ensure success in maintaining the
children in the home.

Weekly home visits will occur for the first
month post-reunification. Following adequate
progress, home visits will occur monthly for no
less than 5 months and continuing as needed.

84
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—
Do of the circumstances of the Indian
child's family, with a focus on 25 the most desirable goal;
Identify and help the parents to ~
including the parents in obtaining such services:

s e
BB e e nes oty ks s W
A‘

Conduct or cause to be conducted a dillg

family members. and contact and corsult wit dod family mermbers to provide
family structure and support for the Indian child and the Indian child's parents;
Offer and employ all available and cultural " t

y appropriate family presecvation
trategies and facilitate the use of remedial and rehabilitative services provided by
Tribe;

sother whenaver poszible;

S i S o

) i T wnarey
e e ra frode!
Identity ! financial, | hoalth, |
e e on ettt e
e s e

B oy

Comidor o ades theaeedsof the ki A
(] S bl mni o e
D Provide services and monitoring,

85

e e 1 1 o o b B T

* §23.120 How does the State court
ensure that active efforts have been
made?

(a) Prior to ordering an involuntary
foster-care placement or termination
of parental rights, the court must
conclude that active efforts have been
made to prevent the breakup of the
Indian family and that those efforts
have been unsuccessful....

29



* Guidelines

« Earliest Point Possible — CPS, In-
Home and Foster Care

* Both parents must be
considered.

* Court must monitor
compliance.

* How long to provide active
efforts?

« A child only needs to be ICWA
eligible.

* e
()

Regulation 23.120
Documenting active efforts

* §23.120 How does the State court ensure that active
efforts have been made?

..(b) Active efforts must be documented in DETAIL in the
record. Guidelines

+ The issues the family is facing that the State agency and
the family are targeting with the active efforts (these
should be the same issues that are threatening the
breakup of the Indian family or preventing reunification);

+ Alist of active efforts the State agency and the family
determine would best address the issues and the
reasoning for choosing those specific active efforts;

* Dates, persons contacted, and other details evidencing
how the State agency provided active efforts;

* Results of the active efforts provided and, where the
results were less than satisfactory, whether the State
agency and the family adjusted the active efforts to better
address the issues.

89

Another
IMPORTANT Tool...

Humor

2022
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Ultimately

BEST
INTEREST
of the
CHILD

Questions?
More
Information?
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